Law on ballast treatment is upheld
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A federal court judge dismissed a lawsuit by nine shipping companies and associations that had hoped to overturn a Michigan law requiring oceangoing ships to sanitize their ballast water to prevent the introduction of invasive species.

U.S. District Judge John Feikens ruled Wednesday that Michigan's law is constitutional.

Michigan was the first Great Lakes state to pass a law requiring shipping companies to treat the ballast water used to balance their ships as they make their way to Great Lakes ports. The law took effect Jan. 1 and requires companies get permits to show what method will be used to treat the water.

Many invasive species, including round gobies and zebra mussels, are thought to have arrived in ballast water. Companies and governments have spent millions of dollars to try to repair their damage.

"We think this is a great ruling," said Shannon Fisk, staff attorney for the Natural Resources Defense Council, which joined the state as a defendant. "It recognizes the ability of states to take steps to protect their waters from aquatic invasive species."

A spokesman for the shipping firms could not immediately be reached for comment.

Several other states are considering similar measures, but some were awaiting the outcome of the lawsuit in Michigan before taking action. Congress also is mulling legislation requiring treatment of ballast water, but the legislation wouldn't take effect until 2012.

Feikens' ruling means Michigan is free to act on its own.

Contact TINA LAM at 313-222-6421 or tlam@freepress.com.
Judge backs ballast law, dumps suit 
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By John Flesher

Associated Press 

TRAVERSE CITY -- A federal judge has upheld a Michigan law designed to prevent oceangoing ships from dumping exotic species into the Great Lakes. 

U.S. Judge John Feikens rejected a shipping industry suit claiming the law, which took effect this year, is unworkable and unconstitutional. 

At least 183 foreign aquatic species, including the troublesome zebra and quagga mussels, have invaded the Great Lakes. Many are believed to have come in ballast tanks of ships from Europe or Asia. New species continue arriving at a rate of one every eight months, biologists say. 




"This ruling is a tremendous victory for the Great Lakes," said Steven Chester, director of the Michigan Department of Environmental Quality. "Invasive species have already caused horrendous damage to Michigan's ecology, as well as our economy, and we must make every effort to stop these invaders before more reach our waters." 

The law requires saltwater ships to obtain a permit from the Department of Environmental Quality before calling at the state's ports. The permit would certify the ship would not discharge ballast water there, or has onboard technology to kill organisms in its ballast water before releasing it. 

A nine-member coalition of U.S. and Canadian shipping companies and associations challenged the law in U.S. District Court in Detroit. Feikens on Wednesday granted the state's motion to dismiss the suit. 

In his 32-page opinion, Feikens rejected the industry's due-process claim, describing the law as "clearly rational." 

"The state is facing a serious threat to its environment (from invasive species), has determined the likely avenues by which those species are being introduced, and has taken measures to stop this introduction," the judge wrote. 

Feikens also turned aside arguments that the state law was pre-empted by federal statutes and interfered with interstate commerce. 

The DEQ has issued about 70 permits under the law. All were sought by ships that said they had no ballast water or wouldn't dump ballast in Michigan waters, Chester said. 

Most ocean vessels that use Michigan ports are hauling cargo and therefore don't have ballast, he said. Only three or four saltwater ships are believed to discharge ballast in Michigan waters. 

Invasives compete with native species, disrupting the natural ecosystem. Chester estimated the damage to the regional economy at $5.7 billion a year, including $4.5 billion to the Great Lakes fishery. Millions are spent annually to remove zebra mussels from power company water intake pipes. 

Shipping companies acknowledge responsibility for some exotics but say ballast water isn't the only source. They say they're making progress on systems to sterilize ballast but need more time. 

Michigan ship-ballast law stands

State seeks to curb destructive species in the Great Lakes

August 17, 2007

BY TINA LAM

FREE PRESS STAFF WRITER

A Michigan law requiring oceangoing ships to sanitize their ballast water to prevent introduction of more invasive species into the Great Lakes survived a legal challenge from nine shipping companies and associations.

U.S. District Judge John Feikens in Detroit dismissed the lawsuit Wednesday, ruling the state law constitutional.

Michigan was the first Great Lakes state to pass a law requiring shipping companies to treat ballast water used to balance ships as they make their way to Great Lakes ports. The law took effect Jan. 1 and requires companies to get permits to show what method will be used to treat the water.

Many invasive species, including round gobies and zebra mussels, are thought to have arrived in ballast. Companies and governments have spent millions of dollars trying to repair damage from zebra mussels, which clog water intake pipes. Other invaders have altered the ecosystem.

Michigan Attorney General Mike Cox said defending the invasive-species law is a top priority because the federal government has "failed to effectively address the problem."

Shippers said in their lawsuit that the state law made little sense because the Great Lakes region includes eight states and two Canadian provinces. They argued that the law is unreasonable and is unconstitutional because it restrains interstate commerce.

"We think this is a great ruling," said Shannon Fisk, staff attorney for the Natural Resources Defense Council, which joined the state as a defendant. "It recognizes the ability of states to take steps to protect their waters from aquatic invasive species. It's very important now that other states do so so we can protect the Great Lakes and other waters."

Several other states are considering similar measures, but some were awaiting the outcome of the lawsuit in Michigan before taking action. Congress also is mulling legislation requiring treatment of ballast water, but the legislation wouldn't take effect until 2012.

Contact TINA LAM at 313-222-6421 or tlam@freepress.com.
Ruling rightly defends ballast water rules

August 17, 2007

U.S. District Judge John Feikens came to a gratifyingly quick decision to toss a shippers' lawsuit against Michigan's new ballast water regulation, one that properly assesses both the stakes and the legitimacy of state efforts to combat a problem the federal government has ignored for years.

His opinion should give the other Great Lakes states courage to move ahead quickly on similar legislation.

Feikens dismissed the suit Wednesday, finding the state law does not put an undue burden on shippers and does not interfere with their ability to conduct interstate commerce -- especially since current federal law specifically allows states to enact controls for invasive species, such as those that can travel in ballast water. Since Jan. 1, Michigan has required all ocean-going ships entering a port here to obtain a permit and to treat any ballast water they discharge.

Other states surely have been watching, and a similar measure is expected to come up for consideration in Ohio this fall. It will be important, even as Congress appears to be getting more serious about national ballast water regulation, for the other Great Lakes states and provinces to keep the pressure up. The invasive species that keep arriving in ballast water, the most notorious being the zebra mussel, wreak havoc on the lakes.

Now, with a federal court ruling in hand, more states can confidently say "enough!"

Lakes' saviors

Their separate battles part of needed victory 
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With the Great Lakes facing irreversible damage, it was welcome to see them defended successfully against one of their most notorious defilers: non-native species carried by oceangoing ships. 

The hero in this instance is U.S. District Judge John Feikens who last week rejected a shipping industry suit attempting to stop Michigan from blocking this invasion. 

The ruling, which supports state law ordering saltwater ships to either not discharge their ballast water or kill foreign species first, is but one of many measures governments must enact to keep these fresh-water seas intact and ecologically sound. 
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They include such things as adoption of the Great Lakes Compact by the legislatures in Michigan and those of the other Lakes states, which would guard against wholesale diversion of waters outside the Lakes' basin. Ultimately, it will require a multibillion federal commitment if these bodies that constitute 20 percent of the world's fresh water are to be restored. 

Absent those steps, the Lakes will continue to be degraded by pollution and other manmade disasters. 

However, while we wait and push for these larger solutions, the battle must be joined by groups and governments at every level to prevent the problems from growing larger and to keep the Lakes' plight before the public. No fight can be avoided if these waters are to be preserved in a quality state. 

A prominent example of what we mean involves a BP refinery at the southern end of Lake Michigan. Indiana, in June, agreed to permit a $3-billion expansion of this facility, a project that no doubt would increase the supply of gasoline for Midwest drivers. But even with the environmental precautions BP has planned, the larger operation would boost ammonia dumped into the lake by 54 percent and suspended solids by 35 percent. 

Plentiful gasoline is not worth this additional pollution. Fortunately, environmental groups and local officials felt the same and acted accordingly. So far, their protests have resulted in the U.S. House urging Indiana to reconsider its permission, with Michigan Rep. Vern Ehlers, R-Grand Rapids, cosponsoring the resolution that passed 387-26. Subsequently, Indiana's governor last week ordered a review of his state's laws in regard to water quality and permits. While BP might yet proceed, the growing opposition makes this less certain. 

Meanwhile, on a far different front in this war, a private group is mounting an offensive against lower water levels plaguing boaters and beach-front property owners. The Georgian Bay Association commissioned a study that persuasively argues that dredging and other human activities on the St. Clair River is causing Lakes Huron and Michigan to lose 2.5 billion gallons daily, more than what Chicago withdraws for its municipal needs. 

While the U.S. Army Corps of Engineers would like to wait for more evidence from a five-year study, that response lacks the requisite urgency, considering the Canadians' report probably will be proven at least partly correct. With Lakes Huron and Michigan 21 inches below normal and Lake Superior approaching a historic low, a short-term fix to slow this outward flow with gates as the Canadians suggest seems a prudent way to stem damage to wetlands and fish habitat. 

It's another example, like the court ruling on ships' ballasts and the battle against BP, how safeguarding and restoring the Great Lakes begins with individuals taking a stand. 

Our lakes, our laws 

Sunday, August 19, 2007 

The Great Lakes touch far more than Michigan's shores. Neighboring states and Canadian provinces share these liquid treasures, and hold a common interest in protecting them. Still, we in Michigan like to think of the lakes as ours. 

The pride of ownership is defined by our very geography, the fresh-water outline of the state visible from space. So, where Michigan sees a need to act on its own to repel threats to our lakes, the state must act. A court ruling this week is a ringing vindication of Michigan's right to do just that. 

At the beginning of this year Michigan put in place a new law to fight off organisms that aren't native to the lakes known as invasive species. The law came after years of frustration over federal inaction on this growing, costly menace. The statute requires saltwater ships -- the primary source of invaders through the discharge of contaminated ballast water -- to obtain a permit from the Michigan Department of Environmental Quality (DEQ) if they want to use the state's ports. 
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A nine-member coalition of U.S. and Canadian shipping companies and associations challenged the law in U.S. District Court in Detroit. The groups claimed that the law violated their due process rights, that federal law should take precedence over Michigan law and that the state statute placed an unreasonable burden on the companies' right to conduct interstate commerce. 

Federal Judge John Feikens rejected all those claims. 

"The state is facing a serious threat to its environment caused by (invasive species), has determined the likely avenues by which those species are being introduced, and has taken measures to stop this introduction," Judge Feikens wrote. The U.S. Supreme Court gives the state "broad regulatory authority" to protect the health and safety of citizens and the integrity of natural resources. A national law on invasive species specifically retains the rights of states to act on their own to combat the problem. 

Alien invaders -- 183 species have been identified -- cost the regional economy $5.7 billion a year, according to the DEQ. Nobody disputes that the primary entry point for these plants and animals is the ballast holds of the small number of ships that dump water from elsewhere into the Great Lakes. Michigan has unsuccessfully tried other avenues to stop the invasion, including urging enforcement of the Clean Water Act from the Environmental Protection Agency and tougher ballast-cleansing standards from the U.S. Coast Guard. 

State Sen. Patricia Birkholz, R-Saugatuck, sponsored Michigan's ballast legislation. Ohio now has a its own ballast water bill in the pipeline. 

Judge Feikens has sent an important message not just to shipping companies that navigate the lakes but to every state that touches them. Those governments have the right, and the legal power, to guard their natural resources. That's a message Michigan -- the Great Lakes state -- can cheer. 

